
F o r  A p p e l l a n t s :  $1. S c o t t  Superrlah’,
in  pro .  per .

For Respondent: Terry Collins
Counsel

O P I N I O N---__1

This appca'l is m;ldt: pursuant to section 19057,
subd iv i s i on  (a ) , of th*? Hcvcnue and Taxatioqk Code from the
ac t i on  oE the Franchise Tax Nard in denying the claim of
i-1 . Scott and Christy S. Supernaw  for  re fund of  personal
i ncom( tax in the dfImUJ~t  of $46 3.24 for the ;year 1978 .
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Apoeal of W.-b-- Scott and Chrjsty S. Supernaw----___I_ -._----l-ll_._l--

Appolldnts  failed  to f i l e  a  1 9 7 8  Ca1iEorni.a
p~zrso:~al  i n c o m e  tax return by the due date, April  15,
1979. Resp;l’nden t i ss~led a nl:,t ice demanding that
s2pellants file a return.. When appe l lants  fa i l ed  to
r e s p o n d ,  respondcat issued a notice of! p r o p o s e d  a s s e s s -
ment, assessing tax in the amount of $3,300. Respondent
a l so  imposed 25 percent  penalt ies  for  f,ailure t o  t ime ly
f i le  (Rev.  & Tax .  Code , S 18681) and for failure to file
after  not ice  and demand (Rev.  & Tax. Code, S ,18683). The
proposed assessment became final on June 5, 1980.

On July 23, 1 9 8 0 ,  appell,ants filed a 197;3 return
showing a  tax l iabi l i ty  of  $4,025 and credit  for  with-
holding of  $4,402. Appel lants  requested a  rcEund of $377,
the difference between these two a m o u n t s . Upon receipt of
the return, respondent revised its assessment to $4,025,
a n d  cancelled t’he penalty irnposed for failure to file a
t imely  return. Howe ve r , respondent refused to cancel the
penalty imposed f o r  Eailure t o  f i l e  a f t e r  n o t i c e  a n d
demand. I t  ag?li.ed ap?FLlants’ c la imed  overpgyment  of
$ 3 7 7  t o  payment of the penc~lty and bi l led appel lants  for
the balance of $448 plus i n t e r e s t . Appzllants paid that
amour1 t, t_hcn  file3 a claim for reEund w h i c h  r e s p o n d e n t
denied. This timely appeal followed.

Appellants contend that a penalty under section.
18683 should not have been imposed since it was ultimately
determined that  the  amount  oE appellants’ credit for
wi thho ld ing  exceeded  the i r  tax  l i ab i l i t y . The s i tuat ion
presented in  this  appeal  is  essential ly  identical  to  those
presented in the Appeal. of Frank E. and Lilia 2. Hublou,
decided by this  boar=;-Bpezl o f
Glenn V. Day, decided by this  boird on’;ilarch 31 1.1982.  13
those>ppeals, we decided that the penalty under section
18683 is properly computed on the amount of the tax
l iab i l i ty  deter,nined wi thout  app ly ing  the  c red i t  f o r
withholding, and upheld the impos’ition of the penalty
despite the fact that ‘the taxpayers’ wi thho ld ing  c red i t
exceeded the amount oE tax due.

Appe l lants  argul?  that, when presented wit3 this
s i t u a t i o n , the Internal Revenue Service imposes no
pena l ty . T h i s  diEferencc is  explained by the fact tliat
Internal Revenue Code section 665 1, subdivision ( b )
specifical Iy prov ides th.:lt the penalty is imposed on the
arkunt of tax shown on the return reduced by the amount oE
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Appeal o f  k;.S c o t t  a n d  Chrisky S. Su_pernaw-__-_A.._.-.-_---_-

ORDER__-----

Pursuant  to  the  views expressed in the opinion
of the board  on f i le  in  this  proceeding,  and good cause
appearing therefor ,

IT IS Hb;i<EBY  ORDEKEL), ADJUDGED AND DECRE'ZD,
pursuant to section 19060 of the ’ Revenue and Taxat.ion
Code, that the action of the Franchise Tax Board in
denying the claim of ‘rJ. Scott and Christy S. Supernaw for
refund of personal income tax in the amount of $46.3.24 for
the year 1978, be and t!-kc same is hereby sustained.

Done at Sacramento, California, this 17th day
of  August 1982, by the State  Board of  Equal izat ion,
with Board M)emhers Mr. Elennett, Mr. Collis, Mr. Dronenburg.
and Mr. Nevins present.

William M. Bennett , Chair;nar?---_-_--- -a-- - -
Ernest J. Dronenhurg:,  Jr. , Member--._II-A--_-
Richard Nevins , Mem!ler--_--II_.--.--- -._

_0_ --__ , Menbe r

*o

, Member----P----P.----_
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